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may be consistent with the objective of 
preventing undue disclosure of the sen-
sitive documents or information. 
Where the administrative law judge de-
termines that documents containing 
the sensitive matter need to be made 
available to a respondent to avoid prej-
udice, the judge may direct BIS to pre-
pare an unclassified and nonsensitive 
summary or extract of the documents. 
The administrative law judge may 
compare the extract or summary with 
the original to ensure that it is sup-
ported by the source document and 
that it omits only so much as must re-
main classified or undisclosed. The 
summary or extract may be admitted 
as evidence in the record. 

(b) Arrangements for access. If the ad-
ministrative law judge determines that 
this procedure is unsatisfactory and 
that classified or otherwise sensitive 
matter must form part of the record in 
order to avoid prejudice to a party, the 
judge may provide the parties oppor-
tunity to make arrangements that per-
mit a party or a representative to have 
access to such matter without compro-
mising sensitive information. Such ar-
rangements may include obtaining se-
curity clearances, obtaining a national 
interest determination under section 
12(c) of the EAA, or giving counsel for 
a party access to sensitive information 
and documents subject to assurances 
against further disclosure, including a 
protective order, if necessary. 

§ 766.12 Prehearing conference. 

(a) The administrative law judge, on 
the judge’s own motion or on request of 
a party, may direct the parties to par-
ticipate in a prehearing conference, ei-
ther in person or by telephone, to con-
sider: 

(1) Simplification of issues; 
(2) The necessity or desirability of 

amendments to pleadings; 
(3) Obtaining stipulations of fact and 

of documents to avoid unnecessary 
proof; or 

(4) Such other matters as may expe-
dite the disposition of the proceedings. 

(b) The administrative law judge may 
order the conference proceedings to be 
recorded electronically or taken by a 
reporter, transcribed and filed with the 
judge. 

(c) If a prehearing conference is im-
practicable, the administrative law 
judge may direct the parties to cor-
respond with the judge to achieve the 
purposes of such a conference. 

(d) The administrative law judge will 
prepare a summary of any actions 
agreed on or taken pursuant to this 
section. The summary will include any 
written stipulations or agreements 
made by the parties. 

§ 766.13 Hearings. 
(a) Scheduling. The administrative 

law judge, by agreement with the par-
ties or upon notice to all parties of not 
less than 30 days, will schedule a hear-
ing. All hearings will be held in Wash-
ington, D.C., unless the administrative 
law judge determines, for good cause 
shown, that another location would 
better serve the interests of justice. 

(b) Hearing procedure. Hearings will 
be conducted in a fair and impartial 
manner by the administrative law 
judge, who may limit attendance at 
any hearing or portion thereof to the 
parties, their representatives and wit-
nesses if the judge deems this nec-
essary or advisable in order to protect 
sensitive matter (see § 766.11 of this 
part) from improper disclosure. The 
rules of evidence prevailing in courts of 
law do not apply, and all evidentiary 
material deemed by the administrative 
law judge to be relevant and material 
to the proceeding and not unduly rep-
etitious will be received and given ap-
propriate weight. 

(c) Testimony and record. Witnesses 
will testify under oath or affirmation. 
A verbatim record of the hearing and of 
any other oral proceedings will be 
taken by reporter or by electronic re-
cording, transcribed and filed with the 
administrative law judge. A respondent 
may examine the transcript and may 
obtain a copy by paying any applicable 
costs. Upon such terms as the adminis-
trative law judge deems just, the judge 
may direct that the testimony of any 
person be taken by deposition and may 
admit an affidavit or declaration as 
evidence, provided that any affidavits 
or declarations have been filed and 
served on the parties sufficiently in ad-
vance of the hearing to permit a party 
to file and serve an objection thereto 
on the grounds that it is necessary that 
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